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EXECUTIVE  SUMMARY 


In  its  Report  on  Covenants  Affecting  Freehold  Land,  the  Ontario  Law 
Reform  Commission  deals  with  both  positive  and  restrictive  covenants,  or 
obligations,  affecting  land,  other  than  those  between  landlord  and  tenant.  A 
positive  covenant  is  one  that  requires  a  person  to  do  something  on  his  or  her 
land,  whereas  a  restrictive  covenant  is  one  that  prohibits  a  person  from 
doing  something  on  his  or  her  land.  In  general,  two  parcels  of  land  are 
involved:  one  that  has  the  burden  of  the  covenant,  and  one  that  has  the 
benefit.  The  burden  of  a  covenant  is  the  duty  to  perform  it,  or  the  liability  to 
be  sued  upon  it,  if  not  performed,  while  the  benefit  of  a  covenant  is  the  right 
to  enforce  it. 

In  the  Report,  the  Commission  identifies  two  fundamental  deficiencies 
in  the  law  of  covenants.  As  the  principal  difficulty,  the  Commission  cites  the 
fact  that,  except  in  the  landlord  and  tenant  context,  the  burden  of  a  positive 
covenant  does  not  run  with  land;  that  is,  it  cannot  be  enforced  by  the  owner 
of  the  benefited  land  against  subsequent  owners  of  the  burdened  land.  This 
rule  often  operates  to  defeat  the  legitimate  expectations  of  the  parties.  For 
example,  at  present,  if  a  person  agrees  with  his  or  her  neighbour  that  the 
neighbour,  and  those  who  purchase  the  neighbour's  property  in  the  future, 
will  maintain  a  common  fence  or  driveway,  the  obligation  will  not  be 
binding  on  future  owners  of  that  property.  Similarly,  where  the  owners  in  a 
property  development  agree  that  they  and  subsequent  owners  of  the  various 
pieces  of  property  will  pay  for  the  maintenance  of  amenities  provided  in  the 
development,  the  obligation  will  not  bind  the  future  owners.  In  addition,  the 
neighbour  in  the  first  example,  and  the  original  owners  in  the  second,  will 
remain  liable  for  contraventions  of  the  obligation  even  after  they  have  sold 
their  property. 

The  second  problem  the  Commission  identifies  deals  with  restrictive 
covenants.  Although  both  the  benefit  and  the  burden  of  restrictive 
covenants  may  run  with  land,  the  law  in  this  respect  is  unduly  complex  and 
uncertain. 

In  order  to  address  these  deficiencies,  two  general  recommendations 
are  made.  First,  the  Commission  concludes  that  the  law  should  be  reformed 
to  permit  the  burden  of  a  positive  covenant  to  run  with  land,  so  that  it  will  be 
enforceable  against  subsequent  owners  of  the  burdened  land.  Secondly,  the 
Commission  recommends  that  the  law  of  restrictive  covenants  should  be 
reformed  to  remove  the  present  complexity  and  uncertainty.  These  reforms 
will  be  accomplished  through  the  creation  of  a  new  interest  in  land,  referred 
to  as  a  "land  obligation".  The  Report  includes  numerous  recommendations 
establishing  a  comprehensive  scheme  for  the  creation  and  operation  of  this 
new  interest. 
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Land  obligations  will  include  both  positive  and  restrictive  obligations, 
and  will  permit  both  the  benefit  and  the  burden  of  such  obligations  to  run 
with  land.  In  addition,  the  benefit  of  a  land  obligation  will  be  permitted  to 
exist  either  as  annexed  or  attached  to  land  (referred  to  in  the  Report  as  the 
"dominant  land"),  or  "in  gross",  that  is,  for  the  personal  benefit  of  the 
person  entitled  to  enforce  it,  without  the  necessity  of  it  being  attached  to 
dominant  land. 

The  Report  recommends  that  any  obligation  should  be  capable  of 
being  imposed  as  a  land  obligation,  including  restrictive  obligations,  posi- 
tive obligations,  reciprocal  payment  obligations,  positive  user  obligations, 
and  access  obligations.  Moreover,  the  Commission  concludes  that  it  should 
be  possible  to  include  certain  supplementary  provisions  in  the  instrument 
creating  a  land  obligation,  and  that  such  provisions  should  take  effect  as  part 
of  the  land  obligation. 

The  Commission  recommends  that  provision  should  be  made  for  the 
creation  of  development  schemes,  under  which  land  obligations  might  be 
imposed  and  become  binding  upon,  and  mutually  enforceable  by,  the 
owners  of  the  individual  units  comprising  the  scheme.  A  development 
scheme  will  be  able  to  provide  for  different  obligations  to  be  imposed  on 
different  units,  or  for  some  units  to  be  free  from  obligations.  Moreover,  a 
development  scheme  will  be  able  to  provide  for  the  variation  or  extinguish- 
ment of  any  land  obligation  imposed  under  the  scheme;  and  for  any  other 
matter  desired  by  the  parties. 

While  it  should  be  possible  for  the  several  owners  of  units  in  the  scheme 
to  have  mutual  rights  of  enforcement,  the  Commission  concludes  that  it 
should  also  be  possible  for  the  obligations  imposed  under  the  scheme  to  be 
enforced  for  the  benefit  of  all  persons  who  own  land  under  the  scheme.  The 
Report  recommends,  therefore,  that  where  a  residents'  association  has  been 
created,  or  a  manager  or  other  person  has  been  appointed,  under  a  develop- 
ment scheme,  that  person  or  association  should  have  the  power  to  enforce 
all  land  obligations  imposed  under  the  scheme,  unless  the  development 
scheme  provides  to  the  contrary.  In  such  a  case,  the  obligation  will  not  be 
enforceable  by  the  individual  owners  of  the  units  benefited  by  the  obligation 
unless  express  provision  to  that  effect  is  made  in  the  development  scheme. 

The  Report  recommends  that  certain  formal  requirements  should  be 
satisfied  in  order  to  create  a  land  obligation  or  a  development  scheme,  and 
that  both  land  obligations  and  development  schemes  should  be  registrable 
under  the  Land  Titles  Act  and  the  Registry  Act.  Moreover,  when  a  develop- 
ment scheme  or  a  land  obligation  is  submitted  for  registration,  the  Report 
recommends  that  it  should  be  registered  on  the  title  to  every  parcel  of  land 
described  in  the  instrument. 

Where  the  benefit  of  a  land  obligation  exists  as  annexed  to  land,  the 
Commission  concludes  that  the  owner  or  occupier,  from  time  to  time,  of  all 
or  part  of  the  dominant  land  should  be  able  to  enforce  the  obligation.  Where 
the  benefit  of  a  land  obligation  exists  in  gross,  the  owner  of  the  benefit,  from 


time  to  time,  should  be  able  to  enforce  the  obligation.  However,  once  the 
owner  of  the  dominant  land  has  ceased  to  hold  any  interest  in  the  land,  or 
once  the  owner  of  a  land  obligation  in  gross  has  assigned  the  benefit  of  the 
obligation,  the  owner  should  no  longer  be  able  to  enforce  the  obligation 
unless  the  parties  have  agreed  expressly  to  the  contrary. 

The  Commission  concludes  that  it  would  be  improper  to  impose  the 
burden  of  certain  types  of  land  obligation  on  all  persons  who  may  have  an 
interest  in  the  land  burdened  by  the  obligation  (referred  to  in  the  Report  as 
the  "servient  land").  The  Report  recommends,  therefore,  that,  subject  to  the 
exception  noted  below,  restrictive  and  access  obligations  should  be  binding 
upon  everyone  who  has  an  interest  in,  or  who  occupies,  the  servient  land  or 
any  part  thereof.  Other  land  obligations,  on  the  other  hand,  should  be 
binding  only  on  those  persons  who  have  certain  substantial  interests  in  the 
servient  land.  In  accordance  with  the  general  rules  of  priority,  however,  the 
Report  recommends  that  no  one  should  be  bound  by  a  land  obligation  if  he 
or  she  has  priority  over  it  by  virtue  of  a  prior  registered  interest.  Finally, 
unless  a  contrary  intention  appears  expressly  in  the  creating  instrument,  the 
Commission  concludes  that  the  original  maker  of  the  land  obligation  should 
be  discharged  of  the  burden  once  he  or  she  has  parted  with  all  interest  in  the 
land. 

The  Report  recommends  that  all  persons  bound  by  positive  obliga- 
tions, reciprocal  payment  obligations,  and  positive  user  obligations  should 
be  liable  for  a  contravention.  By  contrast,  only  the  person  bound  by  a 
restrictive  or  access  obligation  who  actually  committed  the  breach  should  be 
liable.  However,  where  a  person  bound  by  a  land  obligation  is  a  subsequent 
mortgagee,  chargée,  or  holder  of  other  security,  the  person  should  be  liable 
for  a  breach  of  the  land  obligation  only  if  he  or  she  was  in  possession  of  the 
servient  land  at  the  time  of  the  breach.  The  parties  will  be  permitted  to  vary 
the  above  rules  for  the  purpose  of  restricting  the  circumstances  in  which  a 
person  may  be  held  liable  for  the  contravention  of  a  land  obligation.  Finally, 
the  Report  recommends  that  a  right  of  contribution  should  exist  among  all 
persons  who  are  liable  for  breach  of  a  positive  obligation,  reciprocal  pay- 
ment obligation,  or  positive  user  obligation. 

Since  land  obUgations  include  both  positive  and  restrictive  obligations, 
the  Commission  concludes  that  the  range  of  available  remedies  for  breach  of 
a  land  obligation  should  include  not  only  injunctions  and  other  equitable 
reUef,  but  also  damages  for  moneys  due  under  a  land  obligation,  and,  sub- 
ject to  the  exception  noted  below,  damages  for  both  pecuniary  and  non- 
pecuniary  kinds  of  loss.  The  parties,  however,  would  be  free  to  provide  that, 
on  breach  of  a  land  obligation,  one  or  more  types  of  liability  shall  be 
excluded,  either  in  whole  or  in  part.  Moreover,  a  person  will  be  entitled  to  a 
remedy  in  respect  of  a  contravention  only  to  the  extent  to  which  he  or  she  is 
materially  prejudiced  by  the  breach. 

The  Commission  concludes  that  it  would  be  oppressive  to  make 
common  law  damages  available  against  certain  persons  with  insubstantial 
interests  in  the  servient  land.  Accordingly,  the  Report  recommends  that 


common  law  damages  should  be  available  only  against  persons  who  hold 
specified  interests  in  the  servient  land.  Finally,  the  Commission  concludes 
that,  in  any  action  for  damages  for  breach  of  a  land  obligation,  the  right  to 
damages  should  be  reduced  to  the  extent  that  the  person  enforcing  the 
obligation  has  contributed  to  his  or  her  own  loss. 

The  Report  includes  several  recommendations  concerning  the  limita- 
tion period  that  should  apply  to  actions  in  respect  of  land  obligations.  The 
Commission  concludes  that  it  should  be  the  same  as  the  limitation  period 
for  other  actions  in  respect  of  land,  that  is,  a  period  often  years. 

To  enable  a  person  to  discover  the  identity  of  the  person  or  persons 
liable  in  respect  of  a  contravention,  the  Report  recommends  the  establish- 
ment of  a  notice  procedure  that  will  permit  a  person  entitled  to  enforce  a 
land  obligation  to  obtain  the  necessary  information  by  service  of  a  notice  on 
anyone  in  occupation  of  the  servient  land,  or  anyone  who  has  an  interest  in 
the  servient  land. 

The  Commission  makes  recommendations  regarding  a  variety  of 
methods  by  which  land  obligations  and  development  schemes  may  be 
varied  or  extinguished.  The  Report  includes  several  recommendations 
respecting  the  extinguishment  of  land  obligations  where  all  or  part  of  the 
servient  land,  and  all  or  part  of  the  dominant  land,  come  into  the  ownership 
of  the  same  person.  Similarly,  the  Report  includes  a  recommendation 
respecting  the  extinguishment  of  development  schemes,  where  all  the  units 
comprising  the  scheme  come  into  the  ownership  of  the  same  person.  The 
Commission  also  concludes  that  although  land  obligations  and  develop- 
ment schemes  should  be  extinguished  automatically  at  the  end  of  a  period  of 
forty  years,  it  should  be  possible  to  renew  a  land  obligation  or  development 
scheme.  Moreover,  the  Report  recommends  that  where  some,  but  not  all,  of 
the  persons  bound  by  or  entitled  to  enforce  a  land  obligation  agree  in  writing 
to  vary  the  obligation,  the  variation  should  be  binding  not  only  upon  the 
parties  to  it,  but,  provided  it  is  registered  on  title,  also  upon  subsequent 
owners  and  subsequent  adverse  possessors  of  all  or  part  of  the  land. 

The  Report  includes  numerous  recommendations  respecting  the  extin- 
guishment and  variation  of  land  obligations  and  development  schemes  by 
the  court.  In  this  connection,  the  Report  recommends  that  the  court  should 
have  the  power  to  extinguish  or  vary  any  land  obligation  or  development 
scheme,  and  that  anyone  interested  in  the  servient  land,  including  a  pur- 
chaser under  an  agreement  of  purchase  and  sale,  or  a  person  with  an  option 
to  purchase  the  land,  should  have  the  right  to  apply  to  the  court  for  an  order 
extinguishing  or  varying  a  land  obligation  or  a  development  scheme.  The 
Commission  concludes  that  the  court  should  have  the  power  to  order  the 
extinguishment  or  variation  of  a  development  scheme  or  land  obligation 
upon  such  terms  and  conditions  as  it  believes  to  be  appropriate,  including 
the  right  to  impose  a  new  or  additional  obligation  upon  any  person, 
provided  the  person  consents  to  undertake  the  burden.  As  a  condition  of  the 
variation  or  extinguishment  of  a  land  obligation,  the  court  should  be 


empowered  to  direct  that  the  appUcant  pay  compensation  to  any  person 
bound  by  the  order  for  any  loss  or  disadvantage  the  person  will  suffer  as  a 
result  of  its  terms.  Finally,  the  Report  recommends  that  the  court  should  be 
empowered  to  extinguish  or  vary  a  land  obligation  or  development  scheme 
on  one  or  more  of  nine  specific  grounds. 

The  Report  further  recommends  that  the  Expropriations  Act  should  be 
amended  to  deal  expressly  with  the  expropriation  of  land  either  burdened  or 
benefited  by  a  land  obligation. 

With  respect  to  the  application  of  its  proposals,  the  Commission 
concludes  that,  subject  to  certain  exceptions,  the  existing  rules  respecting 
the  running  of  covenants  should  continue  to  apply  to  existing  covenants, 
but  should  not  apply  to  land  obligations  created  after  the  proposals  take 
effect.  Finally,  since  the  present  law  of  covenants  will  continue  to  apply  in 
limited  circumstances,  the  Commission  makes  several  recommendations 
for  reform  of  that  law. 


SUMMARY  OF  RECOMMENDATIONS 


The  Commission  makes  the  following  recommendations: 

GENERAL  RECOMMENDATIONS 

1.  (1)    Restrictive  covenants  should  be  retained. 

(2)  The  existing  equitable  doctrine  of  restrictive  covenants  should  be 
reformed  to  remove  the  present  complexity  and  uncertainty. 

2.  The  law  should  be  reformed  to  permit  the  burden  of  positive  covenants 
to  run  upon  a  transfer  of  freehold  land. 

SPECIFIC  RECOMMENDATIONS 

The  Land  Obligation:  General 

3.  (1)    A  new  interest  in  land,  to  be  called  a  "land  obligation",  should  be 

created  in  Ontario. 

(2)  Land  obligations  should  comprehend  both  positive  and  restrictive 
obligations,  and  should  permit  both  the  benefit  and  the  burden  of 
such  obligations  to  run  upon  a  transfer  of  freehold  land. 

(3)  A  land  obligation  should  be  capable  of  existing  as  a  legal  or 
equitable  estate  in  fee  simple,  for  life,  or  for  a  term  of  years. 

The  Necessity  of  Land  obligations  Being  Appurtenant  to 
AN  Estate 

4.  (1)    The  benefit  of  a  land  obligation,  other  than  the  benefit  of  a  land 

obligation  that  exists  in  gross  (see  Recommendation  5),  should  be 
appurtenant  to,  and  run  with,  the  dominant  land,  not  with  an 
estate  therein. 

(2)  The  burden  of  a  land  obligation  should  be  appurtenant  to,  and  run 
with,  the  servient  land,  not  with  an  estate  therein. 


[7] 


Land  Obligations  in  Gross 

5.  The  benefit  of  land  obligations  should  be  permitted  to  exist  either  as 
appurtenant  to  land  or  in  gross,  that  is,  without  the  necessity  of 
dominant  land. 


The  Content  of  Land  Obligations 

6.  Any  obligation  should  be  capable  of  being  imposed  as  a  land  obligation, 
including: 

(a)  restrictive  obligations; 

(b)  positive  obligations; 

(c)  reciprocal  payment  obligations; 

(d)  positive  user  obligations;  and 

(e)  access  obligations. 

7.  (1)    It  should  be  possible  to  include  the  following  types  of  supplemen- 

tary provision  in  the  instrument  creating  a  land  obligation: 

(a)  Information.  A  provision  giving  a  right  to  information  or  to 
the  production  of  documents. 

(b)  Inspection.  A  provision  enabling  any  person  entitled  to 
enforce  a  land  obligation  to  inspect  the  servient  land  in  order 
to  see  whether  it  has  been  complied  with. 

(c)  Self-help.  A  provision  enabling  anyone  entitled  to  enforce  a 
land  obligation  requiring  the  carrying  out  of  works  to  enter 
the  servient  land  and  carry  them  out  himself  in  the  event  of 
non-compliance. 

(d)  Fund.  A  provision  relating  to  the  keeping  of  a  fund  out  of 
which  expenditure  on  the  carrying  out  of  works,  or  the 
provision  of  services,  is  to  be  met.  A  provision  of  this  kind  can 
be  made  whenever  a  works  or  services  obligation  is  coupled 
with  a  reciprocal  payment  obligation,  and  can  be  made  to  take 
effect  as  part  of  either  obligation. 

(e)  Interest.  A  provision  requiring  the  payment  of  interest  if 
default  is  made  in  complying  with  a  reciprocal  payment 
obligation. 

(2)    Supplementary  provisions  included  in  the  instrument  creating  a 
land  obligation  should  take  effect  as  part  of  the  land  obligation. 


Development  Schemes 

8.  (1)    Provision  should  be  made   for  the  creation  of  development 

schemes,  under  which  land  obligations  might  be  imposed  and 
become  binding  upon,  and  mutually  enforceable  by,  the  owners  of 
the  individual  units  comprising  the  scheme. 

(2)  Any  person  should  be  permitted  to  create  a  development  scheme. 

(3)  The  instrument  should  define  the  land  obligations  to  be  imposed 
thereunder. 

9.  The  dominant  land  and  the  servient  land  in  respect  of  each  land 
obligation  imposed  under  a  development  scheme  should  be  the  specific 
unit  or  units  benefited  or  bound  by  the  particular  obligation. 

10.  (1)    A  development  scheme  should  be  able  to  provide  for  different 

obligations  to  be  imposed  upon  different  units,  or  for  some  units  to 
be  free  of  obligations. 

(2)    A  development  scheme  should  be  able  to  provide  for  the  following: 

(a)  the  variation  or  extinguishment  of  the  scheme  itself; 

(b)  the  variation,  release,  apportionment  and  extinguishment  of 
any  land  obligation  imposed  under  the  scheme;  and 

(c)  any  other  matter  desired  by  the  parties. 

11.  (1)    Where  a  manager,  residents'  association,  or  other  person  perform- 

ing similar  functions  has  been  created  or  appointed  under  a 
development  scheme,  that  person  should  have  the  power  to 
enforce  all  land  obligations  imposed  under  the  scheme,  unless  the 
development  scheme  provides  to  the  contrary. 

(2)  Where  a  land  obligation  is  enforceable  by  a  manager,  residents' 
association,  or  other  person  performing  similar  functions,  the 
obligation  should  not  be  enforceable  by  the  individual  owners  of 
the  units  benefited  by  the  obligation,  unless  express  provision  to 
that  effect  is  made  in  the  development  scheme. 

12.  The  creator  of  a  development  scheme  should  be  bound  by  the  scheme 
and  have  rights  of  enforcement  under  it  \vhile  he  or  she  owns  land 
subject  to  the  scheme. 

13.  In  addition  to  the  ordinary  case,  in  which  a  development  scheme  is 
created  by  a  developer  prior  to  the  sale  of  the  individual  lots  in  a 
subdivision,  the  several  owners  of  separate  parcels  of  land,  as  well  as  a 
lessor,  should  be  able  to  create  a  development  scheme. 
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14.  The  benefit  of  a  land  obligation  imposed  under  a  development  scheme 
should  be  permitted  to  exist  either  as  appurtenant  to  land  or  in  gross. 

Creation  and  Registration  of  Land  Obligations  and 
Development  Schemes 

15.  (1)    Development  schemes  and  land  obligations  imposed  outside  of 

development  schemes  should  be  created  only  by  instrument  in 
writing,  signed  by  the  person  or  persons  creating  the  development 
scheme  or  land  obligation. 

(2)  There  should  be  no  requirement  that  a  land  obligation  or  a 
development  scheme  must  be  executed  under  seal. 

16.  (1)    In  respect  of  each  development  scheme,  the  instrument  should 

state  that  it  creates  a  development  scheme,  and  it  should  describe 
the  land  to  which  it  applies  with  the  particularity  required  by  the 
land  registration  statutes. 

(2)  In  respect  of  each  land  obligation,  whether  or  not  such  obligation  is 
imposed  under  a  development  scheme,  the  instrument  should 
state  that  it  creates  a  land  obligation,  and  it  should  describe  both 
the  servient  land  and,  where  the  benefit  of  the  obligation  does  not 
exist  in  gross,  the  dominant  land  with  the  particularity  required  by 
the  land  registration  statutes. 

17.  In  the  event  that  the  formal  requirements  are  not  satisfied,  the  instru- 
ment should  be  deemed  conclusively  not  to  create  a  land  obligation  or  a 
development  scheme  (although,  in  such  a  case,  the  instrument  might 
create  a  personal  covenant  or  other  obligation). 

18.  (1)    Both  land  obligations  and  development  schemes,  including  a 

subsequent  variation  or  extinguishment  thereof,  should  be  regis- 
trable under  the  Land  Titles  Act  and  the  Registry  Act. 

(2)  When  a  development  scheme  or  a  land  obligation,  or  a  variation  or 
extinguishment  thereof,  is  submitted  for  registration,  it  should  be 
registered  on  the  title  to  every  parcel  described  in  the  instrument. 

(3)  To  the  extent  necessary,  the  Land  Titles  Act  and  the  Registry  Act 
should  be  amended  to  permit  such  registration. 

19.  (1)    Upon  first  registration  of  land  under  the  Land  Titles  Act,  land 

burdened  or  benefited  by  a  land  obligation  should  be  registered  as 
subject  to,  or  as  having  the  benefit  of,  the  obligation. 

(2)  A  land  obligation  should  not  take  effect  as  an  overriding  interest 
under  section  47  of  the  Land  Titles  Act. 
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(3)  Section  81(5)  of  the  Land  Titles  Act  should  be  amended  to  ensure 
that,  in  all  cases,  land  obligations  are  entitled  to  priority  according 
to  the  time  of  their  registration. 

(4)  The  Land  Titles  Act  should  be  amended  to  provide  expressly  that  a 
prior  registered  land  obligation  has  priority  over  a  subsequent 
unregistered  lease  or  agreement  for  a  lease,  for  a  period  yet  to  run 
that  does  not  exceed  three  years,  where  there  is  actual  occupation 
under  it. 

20.  The  Registry  Act  should  be  amended  to  provide  as  follows: 

(a)  that  the  doctrine  of  actual  notice,  contained  in  section  65(1), 
does  not  apply  to  land  obligations;  and 

(b)  that  a  prior  registered  land  obligation  has  priority  over  a 
subsequent  unregistered  lease  for  a  term  not  exceeding  seven 
years  where  the  actual  possession  goes  along  with  the  lease. 

21.  The  rule  against  perpetuities,  as  amended  by  the  Perpetuities  Act, 
should  not  apply  to  land  obligations. 


The  Benefit  of  Land  Obligations 

22.  (1)    Where  the  benefit  of  a  land  obligation  exists  as  appurtenant  to 

land,  the  owner  or  occupier,  from  time  to  time,  of  all  or  part  of  the 
dominant  land  should  be  able  to  enforce  the  obligation. 

(2)  (a)  Subject  to  paragraph  (b)  below,  where  the  benefit  of  a  land 
obligation  exists  in  gross,  the  owner  of  the  benefit,  from  time 
to  time,  should  be  able  to  enforce  the  obligation. 

(b)  A  subsequent  owner  of  the  benefit  of  a  land  obligation  in  gross 
should  be  able  to  enforce  the  obligation  only  if  the  benefit  is 
assignable,  and  if  it  is  in  fact  assigned. 

23.  Once  the  owner  of  the  dominant  land  has  ceased  to  hold  any  interest  in 
that  land,  or,  once  the  owner  of  a  land  obligation  in  gross  has  assigned 
the  benefit  of  the  obligation,  as  the  case  may  be,  the  owner  should  no 
longer  be  able  to  enforce  the  obligation,  unless  the  parties  have  agreed 
expressly  to  the  contrary. 

24.  An  adverse  possessor  of  the  dominant  land  should  be  able  to  enforce  a 
land  obligation,  whether  or  not  he  or  she  has  acquired  an  indefeasible 
title. 
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The  Burden  of  Land  Obligations 

25.  (1)    Restrictive  and  access  obligations  should  be  binding  upon  every- 

one who,  for  the  time  being,  has  an  estate  or  interest  in,  or  who,  for 
the  time  being,  is  in  occupation  of,  the  servient  land  or  any  part 
thereof. 

(2)  Land  obligations,  other  than  restrictive  and  access  obligations, 
should  be  binding  only  upon  the  following  persons,  so  long  as  they 
hold  their  interest  in  the  servient  land  or  any  part  thereof: 

(a)  persons  who  have  a  subsequent  freehold  interest  and  who 
have  a  right  of  possession; 

(b)  persons  who  hold  an  interest  in  a  subsequent  lease  that  is  for  a 
term  exceeding  twenty-one  years  and  who  have  a  right  of 
possession; 

(c)  subsequent  mortgagees  and  other  encumbrancers; 

(d)  the  person  who  created  the  land  obligation,  and  his  or  her 
successors  in  title;  and 

(e)  adverse  possessors,  whether  or  not  they  have  acquired  an 
indefeasible  title. 

26.  (1)    In  accordance  with  the  general  rules  of  priority,  no  one  should  be 

bound  by  a  land  obligation  if  he  or  she  has  priority  over  it  by  virtue 
of  a  prior  registered  interest  or  if  he  or  she  acquired  a  derivative 
interest  from,  or  occupies  under,  such  a  person. 

(2)  A  lease  referred  to  in  section  65(2)  of  the  Registry  Act  or  section 
47(1)4  of  the  Land  Titles  Act  should  not  be  bound  by  a  subsequent 
land  obligation. 

27.  It  should  be  possible  for  the  owner  of  the  dominant  land,  or  the  owner 
of  the  benefit  of  a  land  obligation  in  gross,  to  postpone  his  or  her 
priority  in  favour  of  a  subsequent  encumbrancer  of  the  servient  land. 

28.  The  parties  to  a  land  obligation  should  be  able  to  restrict  the  class  of 
persons  who  should  be  bound  by  it. 

29.  Unless  a  contrary  intention  appears  expressly  in  the  creating  instru- 
ment, the  original  maker  of  a  land  obligation  should  be  discharged  of 
the  burden  once  he  or  she  has  parted  with  all  interest  in  the  land. 

Liability  for  Contraventions  of  Land  Obligations 

30.  (1)    All  persons  bound  by  positive  obligations,  reciprocal  payment 
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obligations  and  positive  user  obligations  should  be  liable  for  a 
contravention. 

(2)    (a)    Only  the  person  bound  by  a  restrictive  or  access  obligation 
who  actually  committed  the  breach  should  be  liable. 

(b)  Where  a  person  bound  by  a  restrictive  or  access  obligation  has 
permitted  or  suffered  a  breach  to  be  committed  by  another 
person,  the  person  bound  by  the  obligation  who  permitted  or 
suffered  the  breach  should  be  held  liable. 

31.  Subsequent  mortgagees,  chargées,  and  holders  of  other  security  should 
be  liable  for  breach  of  a  land  obligation  only  if  they  were  in  possession 
of  the  servient  land  at  the  time  of  the  breach. 

32.  Where  a  breach  is  of  a  continuing  nature,  the  person  or  persons  who 
caused  the  breach,  as  well  as  his  or  her,  or  their,  successors,  should 
remain  and  be  liable  so  long  as  the  breach  continues. 

33.  The  parties  should  be  able  to  vary  the  rules  set  out  in  Recommenda- 
tions 30-32,  either  in  the  original  instrument  creating  the  interest  or  in  a 
subsequent  instrument,  for  the  purpose  of  restricting  the  circumstances 
in  which  a  person  may  be  held  liable  for  the  contravention  of  a  land 
obligation. 

34.  In  accordance  with  the  recommendation  made  in  our  Report  on 
Contribution  Among  Wrongdoers  and  Contributory  Negligence  that 
there  should  be  a  right  of  contribution  among  all  concurrent  wrong- 
doers, whatever  the  legal  nature  of  their  liability,  a  right  of  contribution 
should  exist  among  all  persons  who  are  liable  for  breach  of  a  positive 
obligation,  reciprocal  payment  obligation,  or  positive  user  obligation. 


Remedies  for  Contraventions 

35.  (1)    The  following  remedies  should  be  available  upon  a  contravention 

of  a  land  obligation: 

(a)  an  injunction  (including  a  mandatory  injunction)  or  other 
equitable  relief; 

(b)  damages  for  moneys  due  under  a  land  obligation;  and 

(c)  damages,  both  for  pecuniary  and  non-pecuniary  kinds  of  loss. 

(2)    An  injunction  should  be  available  upon  a  threatened  contraven- 
tion of  a  land  obligation. 

36.  A  right  of  re-entry  upon  the  servient  land  should  not  be  permitted. 
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37.  The  parties  to  a  land  obligation  should  be  free  to  provide,  either  in  the 
original  instrument  creating  the  interest  or  in  a  subsequent  instrument, 
that,  on  breach  of  a  land  obligation,  one  or  more  types  of  liability  shall 
be  excluded,  either  in  whole  or  in  part. 

38.  A  person  should  be  entitled  to  a  remedy  in  respect  of  a  contravention 
only  to  the  extent  to  which  he  or  she  is  materially  prejudiced  by  the 
breach,  in  the  capacity  in  which  he  or  she  is  entitled  to  enforce  the 
obligation. 

39.  Common  law  damages  should  be  available  only  against  the  following: 

(a)  the  person  who  entered  into  the  obligation  and  his  or  her 
successors  in  title; 

(b)  a  mortgagee;  and 

(c)  a  person  who  has  a  right  to  possession  and  has  either  a 
freehold  interest  or  a  leasehold  interest  for  a  term  exceeding 
twenty-one  years. 

40.  In  any  action  for  damages  for  breach  of  a  land  obligation,  the  right  to 
damages  should  be  subject  to  any  apportionment  of  damages  due  to  the 
contributory  fault  or  neglect  of  the  person  enforcing  the  obligation. 


Limitation  of  Actions 

41.  (1)  The  limitation  period  applicable  to  actions  in  respect  of  land 
obligations  should  be  the  same  as  for  other  actions  in  respect  of 
land,  that  is,  a  period  often  years. 

(2)  The  statutory  ten  year  limitation  period  should  apply  expressly 
with  respect  to  all  remedies  for  breach  of  a  land  obligation, 
including  equitable  remedies. 

(3)  (a)    A  cause  of  action  for  contravention  of  a  land  obligation 

should  arise  when  the  contravention  occurs. 

(b)  Subject  to  the  ordinary  statutory  rules  providing  for  the 
postponement,  suspension,  or  extension  of  the  limitation 
period  in  certain  circumstances,  and  subject  to  paragraph  (c) 
below,  the  limitation  period  in  respect  of  a  cause  of  action  for 
contravention  of  a  land  obligation  should  begin  to  run  when 
the  cause  of  action  arises. 

(c)  Where  the  contravention  is  of  a  continuing  nature,  time 
should  not  start  to  run  until  the  contravention  has  ceased. 
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Determining  the  Identity  of  Persons  Liable 

42.  (1)    Any  person  entitled  to  enforce  a  land  obligation  should  be  permit- 

ted to  serve  a  notice  upon  anyone  in  occupation  of  the  whole  or 
any  part  of  the  servient  land,  or  upon  anyone  who  has,  or  who 
appears  to  have,  an  interest  in  the  whole  or  any  part  of  the  servient 
land. 

(2)  The  person  served  with  the  notice  should  be  required  to  respond, 
in  writing,  within  one  month  of  the  date  of  service,  and  should  be 
required  to  include  in  his  or  her  response  the  nature  of  any  estate  or 
interest  he  or  she  might  have  in  the  whole  or  any  part  of  the 
servient  land,  as  well  as  the  name  and  address  of  any  other  person 
he  or  she  knows  or  believes  to  have  an  estate  or  interest  in  the 
whole  or  any  part  of  the  servient  land. 

Extinguishment  and  \ariation 

Extinguishment  by  Common  Ownership 

43.  A  land  obligation  should  be  extinguished  if  the  whole  of  the  servient 
land  and  the  whole  of  the  dominant  land  come  into  the  ownership  of 
the  same  person,  in  the  same  right,  and  if  no  other  person  is  bound  by, 
or  has  the  benefit  of,  the  obligation. 

44.  Where  part  only  of  the  dominant  land  and  all  or  part  of  the  servient 
land  come  into  common  ownership,  land  obligations  should  not  be 
extinguished. 

45 .  Where  all  of  the  dominant  land  and  part  only  of  the  servient  land  come 
into  common  ownership: 

(a)  restrictive  and  access  obligations  should  be  extinguished  to 
the  extent  that  they  relate  to  the  part  of  the  servient  land  that 
has  come  into  common  ownership;  and 

(b)  land  obligations  other  than  restrictive  and  access  obligations 
should  not  be  extinguished. 

46.  There  should  be  no  extinguishment  of  a  development  scheme,  or  any 
land  obligation  imposed  thereunder,  unless  all  the  units  comprising  the 
scheme  come  into  the  ownership  of  the  same  person,  in  the  same  right, 
and  no  one  else  is  bound  by  or  has  the  benefit  of  any  land  obligations 
imposed  under  the  scheme. 

47.  Where  a  land  obligation  or  a  development  scheme  is  extinguished 
pursuant  to  the  other  recommendations,  any  rights  or  liabilities  that 
have  accrued  at  the  time  of  extinguishment  should  not  be  affected. 
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48.   Where  a  lessee  is  bound  by  a  land  obligation  that  does  not  bind  the 
lessor: 

(a)  if  the  lease  is  merged  in  the  reversion,  the  obligation  should 
continue  to  bind  the  person  who  owns  the  estate  resulting 
from  the  merger  of  the  lease  and  the  reversion  for  so  long  as 
the  obligation  would  have  bound  the  original  creator;  and 

(b)  if  the  lease  is  forfeited  by  the  landlord  due  to  the  fault  of  the 
lessee,  the  land  obligation  should  terminate. 


Extinguishment  by  Operation  of  the  Recording  Acts 

49.  Land  obligations  and  development  schemes  should  be  extinguished 
automatically  at  the  end  of  a  period  of  forty  years,  unless  renewed  (see 
Recommendation  50). 

50.  (1)    It  should  be  possible,  from  time  to  time,  to  renew  a  land  obligation 

or  development  scheme. 

(2)    The  Land  Titles  Act  should  be  amended  to  permit  the  renewal  of  a 
land  obligation  or  development  scheme  registered  under  that  Act. 


Extinguishment  and  Variation  by  the  Parties 

51.  Where  some,  but  not  all,  of  the  persons  bound  by  or  entitled  to  enforce 
a  land  obligation  agree  in  writing  to  vary  an  obligation,  the  variation 
should  be  binding  not  only  upon  the  parties  to  it,  but,  provided  it  is 
registered  on  title,  also  upon  their  successors  and  subsequent  adverse 
possessors  of  all  or  part  of  their  land. 


Extinguishment  and  Variation  by  the  Court 

52.  The  court  should  have  the  power  to  extinguish  or  vary  any  land 
obligation  (including  any  land  obligation  imposed  under  a  develop- 
ment scheme)  as  well  as  any  development  scheme. 

53.  (1)    Anyone  interested  in  all  or  part  of  the  servient  land,  including  a 

purchaser  under  an  agreement  of  purchase  and  sale,  as  well  as  an 
optionee,  should  have  the  right  to  apply  to  the  court  for  an  order 
extinguishing  or  varying  a  land  obligation  or  a  development 
scheme. 

(2)  Anyone  interested  in  servient  land  bound  by  a  reciprocal  payment 
obligation  should  be  permitted  to  apply  for  the  extinguishment  or 
variation  not  only  of  the  reciprocal  payment  obligation  itself,  but 
also  of  the  services  or  works  obligation  to  which  it  relates. 
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54.  (1)    The  court  should  have  the  power  to  order  the  extinguishment  or 

variation  of  a  development  scheme  or  land  obligation,  whether  or 
not  imposed  under  a  development  scheme,  upon  such  terms  and 
conditions  as  it  deems  appropriate. 

(2)  The  power  referred  to  in  paragraph  (1),  above,  should  include  the 
right  to  impose  a  new  or  additional  obligation  upon  any  person, 
provided  the  person  consents  to  undertake  the  burden. 

(3)  Subject  to  paragraph  (4),  below,  where  an  order  is  sought  to 
extinguish  or  vary  a  development  scheme,  or  a  land  obligation 
imposed  under  a  development  scheme,  and  the  consent  of  a  person 
is  required  to  undertake  a  new  or  additional  obligation  sought  to 
be  imposed  by  the  court  as  a  condition  of  the  extinguishment  or 
variation,  the  court  should  be  empowered  to  dispense  with  the 
necessity  of  such  consent,  for  the  benefit  of  the  scheme  as  a  whole, 
where  such  consent  is  unreasonably  withheld,  or  where  such 
consent  cannot  be  obtained  because  the  person  whose  consent  is 
required  is  under  a  disability  or  cannot  be  found  and  where  it 
would  have  been  unreasonable  for  such  person  to  withhold  con- 
sent. 

(4)  The  court  should  be  able  to  dispense  with  consent  under  paragraph 
(3),  above,  only  where  it  is  satisfied  that  any  prejudice  caused  to  the 
person  whose  consent  has  been  dispensed  with  would  not  outweigh 
substantially  any  benefit  to  such  person  resulting  from  the  order. 

(5)  As  a  condition  of  the  variation  or  extinguishment  of  a  land 
obligation,  the  court  should  be  empowered  to  direct  that  the 
applicant  pay  compensation  to  any  person  bound  by  the  order  for 
any  loss  or  disadvantage  the  person  will  suffer  as  a  result  of  its 
terms. 

(6)  The  court  should  be  empowered  to  give  directions  respecting  the 
giving  of  notice  to  persons  affected  by  the  application. 

55.  (1)    An  order  of  the  court  varying  or  extinguishing  a  land  obligation 

should  bind  everyone  who  is,  or  who  becomes,  bound  by  or 
entitled  to  enforce  the  obligation. 

(2)  An  order  of  the  court  varying  or  extinguishing  a  development 
scheme  should  bind  everyone  who  is,  or  who  becomes,  subject  to 
the  scheme. 

(3)  Where  the  order  imposes  new  land  obligations,  it  should  specify 
expressly  who  is  to  be  bound  by  it. 

(4)  An  order  of  the  court  varying  or  extinguishing  a  land  obligation  or 
a  development  scheme  should  be  registered  on  title  to  the  land 
affected. 
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56.   The  court  should  be  empowered  to  extinguish  or  vary  a  land  obligation 
or  a  development  scheme  on  one  or  more  of  the  following  grounds: 

(a)  that  the  land  obligation  has  become  obsolete  by  reason  of 
changes  in  the  character  of  the  servient  land  or  of  the  neigh- 
bourhood; 

(b)  that  the  change  will  not  injure  the  persons  who  have  the 
benefit  of  the  obligation; 

(c)  that  the  persons  of  full  age  and  capacity  who  have  the  benefit 
of  the  obligation  have  expressly  or  impliedly  agreed  to  the 
proposed  changes; 

(d)  that  the  proposed  change  would  remove  a  factor  prej  udicial  to 
the  carrying  out  of  the  general  purposes  of  a  development 
scheme,  and 

(i)  is  for  the  benefit  of  the  whole  or  part  of  the  land  subject  to 
the  scheme,  and 

(ii)  the  prejudice  to  any  person  bound  by  a  land  obligation 
under  the  scheme  does  not  substantially  outweigh  the 
benefits  it  would  give  that  person; 

(e)  that  the  land  obligation,  other  than  one  requiring  the  payment 
of  money, 

(i)  impedes  some  reasonable  user  of  the  land,  or  would  do  so 
unless  modified, 

(ii)  secures  no  practical  value  to  anyone  who  has  the  benefit 
of  it,  and 

(iii)  the  person  who  has  the  benefit  can  be  adequately  com- 
pensated for  any  loss  or  disadvantage; 

(f)  with  respect  to  positive  obligations,  that,  as  a  result  of  a 
change  in  circumstances,  the  obligation 

(i)    has  ceased  to  be  reasonably  practicable,  or 

(ii)  has  become  unreasonably  expensive  compared  to  the 
benefit  it  confers; 

(g)  with  respect  to  development  schemes,  or  any  provision  con- 
tained in  a  development  scheme,  that,  as  a  result  of  a  change 
in  circumstances,  the  scheme  or  the  provision 

(i)    has  become  obsolete, 

(ii)   has  ceased  to  be  reasonably  practicable,  or 
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(iii)  has  become  unreasonably  expensive  compared  to  the 
benefit  it  confers; 

(h)  that,  in  respect  of  a  land  obligation  in  gross,  the  person  who 
owns  the  benefit  secures  no  real  or  substantial  benefit  from  it; 
and 

(i)  that  a  change  is  made  necessary  by  an  order  of  the  court  made 
on  any  of  the  other  grounds. 

57.  In  determining  whether  a  particular  land  obligation,  other  than  a  land 
obligation  requiring  the  payment  of  money,  should  be  extinguished  or 
varied  on  one  of  the  above  grounds,  and  in  deciding  whether  a  land 
obligation  impedes  some  reasonable  user  of  the  land,  within  Recom- 
mendation 56(e),  above,  the  court  should  take  local  planning  matters 
into  account. 


Accrued  Rights  and  Liabilities 

58.  Subject  to  the  power  of  the  court  to  order  the  extinguishment  or 
variation  of  a  development  scheme  or  land  obligation  upon  such  terms 
and  conditions  as  it  deems  appropriate  (see  Recommendation  54(1)), 
where  a  land  obligation  or  a  development  scheme  is  extinguished  or 
varied,  any  rights  or  liabilities  that  have  accrued  at  the  time  of  extin- 
guishment or  variation  should  not  be  affected. 


Further  Powers  of  the  Court 

59.  The  court  should  have  the  power,  upon  application,  to  declare: 

(a)  whether  any  land  is,  or,  in  any  given  circumstances  would  be, 
affected  by  a  land  obligation  or  a  development  scheme;  and 

(b)  the  nature  and  extent  of  a  land  obligation  and  whether  the 
obligation  is  enforceable  and,  if  so,  by  whom. 

Court  Having  Jurisdiction 

60.  (1)    A  judge  of  the  Supreme  Court,  or  a  judge  of  the  District  Court  of 

the  county  or  district  in  which  the  land  subject  to  a  land  obligation 
or  development  scheme  is  situate,  should  have  jurisdiction  to 
entertain  an  application  for  extinguishment  or  variation,  and  to 
exercise  the  declaratory  powers  set  out  in  Recommendation  59. 

(2)    The  right  to  remove  a  matter  into  the  Supreme  Court  and  the  right 
of  appeal  to  the  Divisional  Court  should  be  retained. 
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Expropriation 

61.  The  Expropriations  Act  should  be  amended  to  provide  as  follows: 

(a)  where  an  expropriating  authority  acquires  land  that  is  domi- 
nant land  in  relation  to  a  land  obligation,  it  thereby  acquires 
the  benefit  of  the  land  obligation; 

(b)  where  an  expropriating  authority  acquires  land  that  is  servient 
land  in  relation  to  a  land  obligation,  the  land  obligation  is 
extinguished  insofar  as  the  use  to  which  the  authority  intends 
to  put  the  property  is  inconsistent  with  the  land  obligation, 
but  not  otherwise; 

(c)  where  servient  land  is  acquired  by  an  expropriating  authority 
for  a  limited  time  only,  the  land  obligation  is  suspended  for  the 
period  of  the  expropriation; 

(d)  the  same  rules  apply  where  an  expropriating  authority 
acquires  part  of  a  development  scheme; 

(e)  where  an  expropriating  authority  acquires  land  that  is  servient 
land  in  relation  to  a  land  obligation,  the  owner  of  the  domi- 
nant land  is  entitled  to  claim  compensation  for  injurious 
affection;  and 

(f)  the  above  rules  apply  whether  land  is  expropriated  or 
acquired  by  agreement  under  the  legislation. 

Consequential  Changes  in  the  Existing  Law 

The  Continuing  Law  of  Covenants 

62.  (1)    Subject  to  the  exceptions  noted  in  paragraph  (2),  below,  the  exist- 

ing rules  of  law  and  equity  respecting  the  running  of  the  burden 
and  the  benefit  of  covenants  should  continue  to  apply  to  existing 
positive  and  restrictive  covenants  in  freehold  land,  but  should  not 
apply  to  land  obligations  created  after  these  proposals  take  effect. 

(2)    The  recommendation  contained  in  paragraph  (1)  should  not  apply 
to  the  following: 

(a)  the  covenants  for  title  implied  by  section  5  of  the  Land 
Registration  Reform  Act,  1984  \ 

(b)  leasehold  covenants; 

(c)  the  doctrine  in  Halsall  v.  Brizell;  and 
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(d)  a  restrictive  covenant  that  is  created  after  our  proposals  take 
effect,  but  that  is  made  pursuant  to  an  obligation  or  right  to 
enter  into  the  covenant  granted  before  that  date. 

Statutory  Amendments 

63.  (1)    The  Land  Registration  Reform  Act,  1984,  Part  III  of  the  Registry 

Act,  section  9(5)  of  the  Municipal  Tax  Sales  Act,  1984,  and  section 
22  of  the  Conveyancing  and  Law  of  Property  Act,  should  be 
amended  to  make  specific  reference  to  land  obligations. 

(2)  The  Ministries  of  the  Government  of  Ontario  should  review  the 
statutes  for  which  they  are  responsible,  for  the  purpose  of  identify- 
ing and  implementing  any  further  consequential  amendments 
necessary  to  provide  for  land  obligations. 

Application  to  the  Crown 

64.  The  proposed  regime  respecting  land  obligations  and  development 
schemes  should  apply  to  the  Crown  in  right  of  Ontario  and,  to  the 
extent  it  is  constitutionally  permissible,  to  the  Crown  in  right  of 
Canada. 

Other  Changes  in  the  Existing  Law 

65.  The  Conveyancing  and  Law  of  Property  Act  should  be  amended  as 
follows: 

(a)  a  provision  should  be  added  similar  in  effect  to  section  56  of 
the  English  Law  of  Property  Act  1925; 

(b)  section  24  should  be  replaced  by  a  provision  similar  in  effect 
to  section  78  of  the  Law  of  Property  Act  1925; 

(c)  a  provision  similar  in  effect  to  section  79  of  the  Law  of 
Property  Act  1925,  should  be  added; 

(d)  provisions  similar  in  effect  to  sections  80,  82,  and  83  of  the 
Law  of  Property  Act  1925,  should  be  added;  and 

(e)  a  provision  similar  in  effect  to  section  117  of  the  Trinidad  and 
Tobago  Land  Law  and  Conveyancing  Act,  1981 ,  should  be 
added. 


Copies  of  this  report  may  be  purchased  from  the  Ontario  Government  Bookstore, 
880  Bay  Street,  Toronto,  or  by  mail  order  from  PubUcations  Services  Section,  5th 
Floor,  880  Bay  Street,  Toronto,  Ontario  M7A  1N8.  Telephone  965-6015.  Toll  free 
long  distance  1-800-268-7540;  in  area  code  807,  0-Zenith  67200. 


